
STATE OF NEId YORK

STATB TAX COMUISSION

In the Matter of the Petition
o f

Bonner Propert ies, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Fiscal Year Ending 9/30/74.

AFFIDAVIT OF }IAITXNG

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euplo$ee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
5th day of April, L984, he served the within notice of Decision by certified
mai l  upon Bonner Propert ies, Inc.,  the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
as fo l lows:

Bonner Propert ies, fnc.
22 Chambers St.' 
Princeton, NJ 08540

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6th day of Apri l ,  1984.

'ster 
oaths

w sec t ion  174



STATE OF NEII YORK

STATE TN( COMMISSION

In the Matter of the Petit.ion
o f

Bonner Propert ies, Inc.

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 94 of the Tax Law for
the  F isca l  Year  End ing  9 /30 /74 .

AT'FIDAVIT OF }IAILING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of Apri l ,  1984, he served the within not ice of Decision by cert i f ied
mail upon William Bush, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

I{il l iam Bush
c/o Reavis & McGrath
345 Park Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent furthet says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  5 ,  1984

Bonner Propert ies, Inc.
22 Chambers St.
Princeton, NJ 08540

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and mupt be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Petitioner t s Representative
Wil l iam Bush
c/o Reavis & McGrath
345 Park Avenue
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
:

o f
:

BONNER PROPERTIES, INC. DECISION
:

for Redeternlnatlon of a Deficiency or for
Refund of Corporation Franchlse Tax under :
Article 9-A of the Tax Law for the FlscaL Year
Endlng Septenber 30, L974. :

Pet i t loner,  Bonner Propert les, Inc.,  22 Chanbers Street,  Pr lnceton'  New

Jersey 08540, flled a petltlon for redetermlnation of a deflcLency or for

refund of corporatlon franchise tax under Artlcle 9-A of the Tax Law for the

f lscal year endlng September 30, 1974 (Fl le No. 25174).

A fornaL hearlng was held before Frank W. Barrie, Hearlng OffLcer' at the

officee of the State Tax Cornmission, Two World Trade Center, New York, New

York, on Novenber 29, Lg82 at 1:15 P.M., with al l  br lefs to be subnlt ted by

LprIL 22, 1983. Petitioner appeared by Reavis & McGrath (I{1111am Bugh, EBq.,

of counsel). The Audit Dlvlslon appeared by Paul B. Goburn, EBq. (Anne I{.

L- Murphy, Esq. r  of  counsel) .

ISSUE

I{trether the galn real-ized by petltloner froa the sale of an apartment

development in Virglnla ls properly lncluded ln lts entlre net lncome for

purposes of determlnlng its New York franchise tax ll.ablllty.

FINDINCS OF FACT

1. 0n June 23, L978, the Audlt Divislon lesued againet petltloner, Bonaer

Properties, Inc., a Statement of Audit Mjustnent alLeglng addltlonal corporate

franchise taxes due under Artlcle 9-A of the Tax Law for petitlonerrs fiscal
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year endj.ng Septenber 30, L974 tn the amount of $168,048.00 plue interest. The

followlng expl-anation was provlded:

rrBusiness income and buslness capltal are allocated by a three
factor formula consisElng of tangibl-e property, recelpte and payroLl
which provldes for an equltable tax. There is no provlsion of law to
exclude the capltal gain from the sale of real estate from entlre net
income.

In comput,lng entlre net lncome, federal taxable Lncome must be
adJusted addlng to lt al-l Lnterest income whlch has not been lncluded
ln computing federal taxable income, such as lnterest on state and
nunlcipal bonds andrcertaln obllgatlons of the United Statee and ite
lnstrumentalltles . tt '

The alleged deficlency lras computed as follows:

Federal taxabLe lncome before net operating
loss deduction and speclal deducti.ons

Interest on federal, state, municlpal- and
other obligaclons not lncl-uded ln federaL
taxabLe lncone

New York State franchise tax deducted

Total-

Buslness allocation percentage
Taxable lncome
Tax @ 9i(
Tax per report
Deflclency
Pl-us balance due per attached CT-412.1

Total  Def lc iency

5O7" of dlvidends from non-subsldlary corporatlons 18'216
AdJusted ent ire net lncone $4'9OLr746

$4 ,  788 ,  856

128 ,  190

2 ,9L6

$4,9L9,962

39.992
$1 ,960 ,208

176 ,4L9
L0,477

L65,942
2 ,L06

$  168 ,048

2. 0n Decenber 8, 1978, the Audit Dlvlslon lseued a Notice of Deficlency

agalnst petitloner asserti.ng a corporate franchlse tax deflclency of $1681048

plus interest.

I  P"alaloner did
taxable lncome.

2 tht" amount 1s

not chal-lenge the addlng of interest lncome to Lts federal

not at Lssue herein.
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3. PetLtloner3 fll.d a Form CT-3, New York State Corporation Franchlee

Tax Report, for its flscal- year ending September 30, L974 on whlch lt reported

entire net lncome of $4,7801437. However, rather than uslng this anount to

calculate lts New York corporate franchlse tax l-labillty, petitloner applled a

bueiness al-locatlon percentage of 39.99 percent against $10'812' an amount

which petitLoner descrlbed on lts return ag "lncone appllcabLe to New Yorkrr.

Because its tax Ilablltty measured on such lncome was less than the tax measured

on allocated capltal, petltloner used the latter method of calculatlng lts tax

1lab111ty

4. Petitioner, a Delalrare corporation, lras organized ln 1951 for the

purpose of constructing a Norfolk, Vlrglnla, low-income apartment development,

Robln ltood Apartments14 which consisted of 1r500 two-bedroom apartments' Eore

than half of whlch were furnlshed apartments durlng the year at lssue.

5. On March 24, 1971, Bonner Realty and Constructl.on Corporatton, an

lnactlve Delaware corporation, and Bertram Garden Apartments, Inc. (tfBertram

Gardent') r a New York corporatlon, lrere merged lnto petltloner. Bertram Garden

owned a nlddle-lncome garden apartment devel-opment tn Fluehlng, New York

conslsting of 176 apartmente. Bertran Garden and Robln llood Apartments rtere

both constructed in 1951-1952 by the Bertram F. Bonner fanily' aLthough legal

ownershlp was by separate corporate entitles.

I- 
0n November 6, L974, Virglnla Construction Corporatlon amended lts Certlflcate

of Incorporatlon and changed lts name to Bonner Properties, Inc. PetltLonerrg
tax report for the perlod at issue rras fil-ed under its forner nane of Vtrglnia
Construct lon Corporat lon.

tL- The orlgLnal nane of the development was Azalea Garden Apartments. Itg
mortgage nas guaranteed by the Federal llousl.ng Administratlon.
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As a result of the merger, petltioner became the onner of the New York

apartment development. Consequently, as of March 24, L97L, the date of the

merger, petlti.oner conmenced buslness ln New York.

6. Petitloner actlvely nanaged Bertra.m Garden out of Lts New York Clty

office at L27 East 59th Street ln Manhattan, whlle Robln llood Apartments waa

managed by Drucker & Falk, a Vlrginla professional management company hlred by

lt. The two buslnesses were operated eeparately with the maintenance of

separate books and records. Receipts were deposlted and expenses paid through

aeparate bank accounts. There were no transactlone between Bertram Garden and

Robin llood Apartments.

7. On December 31, L973, petitloner sol-d the Robln llood Apartments and

reali.zed a capltal gain of $4r808,878. It flLed a Vlrglnla Corporatlon Income

Tax Return for the perlod at issue and reported taxable lncorne of $4r5681979

for the purposes of the Vlrginla tax and pald corporation lncome tax of $274'L39

to Vlrglnia.

8. Mr. Louis A. Margold, a member of the accountLng ffum of Margold'

Ersklne & Irlangr testlfied that hls firn prepared petitionerrs New York corporate

franchLse tax report for the perlod at lssue and that the galn reallzed from

the sal-e of the Robin llood Apartrnents ln Norfolk, Vlrglnia, wag not lncLuded ln

the return for the followlng reason:

'rwe felt that lt would be lnproper to show lt ln the State of
New York because the property lras wlthout the state and had nothLng
to do wlth the state. We felt lt would be unfalr, unreasonable, to
refLect the galn derlved fron that property.

* * *

"(I)n the State of Vlrglnla there lraa a requirement that no
alLocatlon of any gain be made from the sale of property that ltas
located ln the State of Virginla. As a resul-t of whlch we felt that
if we were paylng a full tax to the State of Vlrglnl-a that it is
unwarranted for New York State to apply the percentage formula that
they generally do to a sltuatlon of thls klnd.tl
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Mr. Margold further testlfled that an allocation percentage was not

applled in computlng the New York tax for the perlod at lssue. Ilowever'

petitlonef,r oo its tax return, appJ.led a buslness allocation percentage of

39.99 percent whlch it deternlned as follows:

New York Everywhere-

Real estate owned
Percentage ln New York State

Recelpts ln the regular course of busl.ness:

Rentals of-property
Percentage ln New York State
Wages, salarles, and other compensation

of enpl-oyees
Percentage in New York State

Buslness allocatton percentage
(Total of three percentages dlvided by three)

$1 ,448 ,000  $2 ,620 ,000
55.277"

$389,804 $793,604
49.rLT"

$24,546 $157,538

Ls.58Z
39.992

CONCLUSIONS OF LAW

A. That Tax Law $208.9 defl.nes ttentire net lncomett as t'total net lncome

fron alL sources, whlch shall be presumably the same as the entire taxable

lncome which the taxpayer is requlred to report to the Unlted Statee treasury

department. . ." .  Pursuant to Tax Law 5210.3(a),  property,  business recelpts and

payroll are taken into account ln arrlvlng at the percentage of buslness lncome

to be allocated to New York.

B. That by its request to excl-ude the galn from the sale of lte Virginla

property from its business lncome, petltioner has called upon the State Tax

Cornnlsslon to exerclse the discretlonary power conferred by Tax Law $210.8 to

resort to a method other than the statutory three-factor formuLa to effect a

falr and proper allocatl-on of lts lncome reasonabLy attributable to New York.

C. That "a franchlse tax should bear a reasonable relatlonehlp to the

prlvllege granted, and lf the assessment ls aLl out of proportlon to the anount
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of business done nithln this State, lt ls arbitrary and unreasonable." !9g.$.

e,-x_ rel .  Sheraton Bl-dgs. v.  Tax ConmissLon, 15 A.D. L42, at 144, aff  'd,  13

N.Y.2d 802. The taxable lncome of $1,960,208.00 determlned by the Audtt

Dlvlslon by lts lncluslon of the gai.n on the sale of the Virglnla property 1s

almost two hundred tlmes the actual lncome earned by petlttoner through lts

actlvitles ln New York for the year at issue. In addltlon, petltloner pald a

substantlal tax on lts gain from the sale of the Vlrginla property to the State

of Vlrglnla.

I{e note further that petltioner conducted buslness in New York for

less than three years prlor to its sale of the VlrglnJ.a property which lt had

owned for over trrenty years and that the two apartment developments rtere

separate and dlstlnct operatlons as noted ln Flndlng of Fact tt6tt, herein.

Therefore, it would be lnequltable not to pernlt petitloner to exclude the galn

from the sale of the Virginia property from its entlre net lncome for the

perlod at issue. Furthermore, merely pernittlng petitloner to lnclude the gal.n

in its recelpts factor would onJ-y reduce the buslness allocatlon percentage

from 39.99 percent to 25.95 percent and the result ing tax l labl l l ty would st t l l

remaln inequitable and arbitrary ln llght of -people "x 
rel. Sher

T."*_gggn:!gg!on, *supll.

qf- .  A-8. Bruggenann & Co.,  Inc. v.  State Tax Comnisslon, 349 N.Y.S.2d

28, where the court held that it was proper under Tax Law $210.8 to determlne

New York corporate franchlse taxes by a separate accounting of the actlvltLeg

of a corporatlon which had income in New York and losses ln New Jersey. "(T)he

Tax ComLsslon was justlfied ln uslng such figures (the corporatlonrs net

income derlved from dolng buslness ln New York) for tax purposes and was not

requlred, as a matter of law, to al1ow an offset of the losses sustalned by the
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corporation ln the operatlon of lts buslness ln the State of New Jersey.tt

A .E.  Bruggemann & Co. ,  Inc . ,  349 N.Y.S.2d  a t  30 .

D. That the New York corporatlon franchlse tax ls measured by one of

three alternatlve bases lf a greater tax w111 resul-t than from a tax meaeured

on entire net lncome. Because ne are pernlttlng petltloner to exclude the gatu

at lssue fron its enttre net lncomer the resulting tax neasured on entire net

lncome is Less than the tax meaaured by capltal- allocated to New York whlch

was, ln fact, the measure used by petitioner, as noted ln Finding of Fact tt3tt,

sgp3:-e-, on lts tax return. Consequently, the tax llabillty actual-ly reported

and paLd by petitioner was correct (aLthough petltloner lmproperly deternlned

lncome appl lcable to New York).5

E. That the petition of Bonner Propertles, Inc. ls granted to the extent

noted in Conclusions of Law rrCrr and ttDtt, ggg, and the Notice of Defictency

herel.n is cancel-led.

DATED: Albany, New York STATE TAX COMMISSION

APR O 6 1984
PRESIDn{T

5 pet l t loner appl ied a buslness al locat ion percentage agalnst $10r812, as
noted ln Finding of Fact tt3tt, supra, to determlne lts taxable income. Our
calculatlon, which permlts the excLusl.on of the galn at issue, reeults in
entire net lncome of $921868 agalnst which a buslness aLlocatlon percentage
would be applled to determine petitlonerrs taxabLe income. Howeverr even uslng
this l-arger anount results in a tax whlch le less than the tax of $L0,477
measured on capttaL whlch lras reported and paid by petitloner.


